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AFFH Statutory Authority

m FHA requires HUD to “administer
[housing] programs...in a manner
affirmatively to further the policies of [the
Fair Housing Act],” including the general
policy to “provide, within constitutional
limits, for fair housing throughout the
United States.”

— 42 USC §3608(e)(5).
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Executive Order 12892 (1994)

m “[A]ll executive departments and agencies shall
administer their programs and activities relating to
housing and urban development (including any
Federal agency having regulatory or supervisory
authority over financial institutions) in a manner
affirmatively to further the purposes of the [Fair
Housing] Act....” §2-202

= See also Executive Order 11063, Nov. 20, 1962,
§102; Executive Order 12259, Dec. 31, 1980, §1-
202

“No Certification, No Money”

m 42 U.S.C. 85304(b)(2): “Any grant under [the
CDBG program] shall be made only if the grantee
certifies to the satisfaction of the Secretary that ...
the grant will be conducted and administered in
conformity with the Civil Rights Act of 1964 [42
U.S.C. 2000a et seq.] and the Fair Housing Act
[42 U.S.C. 3601 et seq.], and the grantee will
affirmatively further fair housing.”
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CDBG/Con Plan AFFH Regs

m A grantee is “required to submit a certification that
it will affirmatively further fair housing, which
means that it will (1) conduct an analysis to
identify impediments to fair housing choice within
the jurisdiction; (2) take appropriate actions to
overcome the effects of any impediments
identified through that analysis; and (3) maintain
records reflecting the analysis and actions in this
regard.”

- 24 C.F.R. § 570.601(a)(2)
— 24 CFR § 91.225(a).




Preventing the Increase of
Segregation

= “...the affirmative duty placed on the Secretary of HUD by
§ 3608(d)(5)... requires that consideration be given to the
impact of proposed public housing programs on the racial
concentration in the area in which the proposed housing is
to be built. Action must be taken to fulfill, as much as
possible, the goal of open integrated residential housing
patterns and to prevent the increase of segregation, in
ghettos, of racial groups whose lack of opportunities the
Act was designed to combat.”

— Otero v. New York City Housing Authority, 484 F.2d
1122, 1134 (2d Cir. 1973).

Same Obligation Imposed on
Grantees

“When viewed in the larger context of Title VIII,
the legislative history, and the case law, there is no
way—at least no way that makes sense—to
construe the boundary of the duty to [AFFH] as
ending with the Secretary.... [t]hese regulations
unambiguously impose mandatory requirements
on the [recipients] not only to certify their
compliance with fair housing laws, but actually to
comply.”
— Langlois v. Abington Housing Authority, 234 F.Supp.2d
33, 73, 75 (D.Mass. 2002)

Refraining From Discrimination
is Not Enough

= “...every court that has considered the question has held or
stated that Title VIII imposes upon HUD an obligation to
do more than simply refrain from discriminating (and from
purposely aiding discrimination by others)...This broader
goal [of truly open housing] ... reflects the desire to have
HUD use its grant programs to assist in ending
discrimination and segregation, to the point where the
supply of genuinely open housing increases.”
— NAACP v. Sec’y of Housing and Urban Development,

817 F.2d 149, 155 (1% Cir. 1987).
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U.S. ex rel. Anti-Discrimination
Center v. Westchester County

m County received $52 million+ in CDBG, HOME,
ESG funds from 2000-2006

m Receipt of funds required repeated AFFH
certifications

= Litigation brought under the False Claims Act:
AFFH certifications were false because County
did not consider race-based impediments to fair
housing choice
— Treble Damages
— Share available to “relator”

AFFH Enforcement Mechanisms

= No Private Right of Action re: 83608
= Administrative Complaint to HUD

= Administrative Procedures Act (for lawsuits
against HUD)

m Section 1983 (for lawsuits against recipients)
m False Claims Act (for lawsuits against recipients)
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40 Consortium Municipalities

= County as a whole has 16% African-Americans

m 40% of Consortium Municipalities have African-
American populations of 1% or less

m 60% of Consortium Municipalities have African-
American populations of 3% or less

= A handful of municipalities have African-
American populations above 16%: Yonkers, New
Rochelle, Mount Vernon, White Plains, Peekskill,
Greenburgh
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Westchester Al

= 2000 and 2004 Analyses of Impediments (“Als”):
“The [Fair Housing Plan] describes the housing
needs of handicapped persons, larger/smaller
families [and] extended families....”

Als do not identify any impediments on the basis
of race, color, national origin or any other
protected class, even though County is part of one
of the most segregated regions in the country

No mention of housing discrimination or
residential segregation

Funded Allordable Houslng Unlts, 1986 through 2007
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Allegations of the Complaint

As a matter of policy, County refused to monitor
the efforts of participating municipalities to further
fair housing and did not inform them that
Westchester might withhold federal funds if the
municipality did not take steps to further fair
housing.

Throughout the false claims period, Westchester
never required a participating municipality to take
any steps to increase the availability of affordable
housing or otherwise affirmatively further fair
housing.

Allegations of the Complaint

m Westchester excluded consideration of
impediments to fair housing based on race when it
was required by statute to consider them.

m Westchester did not engage in any independent
analysis or exploration of impediments to fair
housing choice

m Westchester refused to identify or analyze
community resistance to integration on the basis
of race and national origin as an impediment.
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County’s Defense

= Nowhere in the statute itself or in the
implementing regulations is race mentioned
specifically as an impediment to fair housing that
grantees were required to consider

m Westchester states that “income is arguably a
better proxy for determining need than race when
distributing housing funds.”

m Race is “not among the most challenging
impediments” to fair housing




Decision on Motion to Dismiss

= “In the face of the clear legislative purpose of the
Fair Housing Act, enacted pursuant to Congress's
power under the Thirteenth Amendment as Title
V111 of the Civil Rights Act of 1968, to combat
racial segregation and discrimination in housing,
an interpretation of ‘affirmatively further fair
housing’ that excludes consideration of race would
be an absurd result.”
— Westchester, 495 F.Supp.2d 375, 387-88 (S.D.N.Y

2007)

HUD Fair Housing Planning Guide

m “The HUD Guide is firmly rooted in the
statutory and regulatory framework and
consistent with the case law, and it is
persuasive on the issue addressed in this
Opinion.” 495 F.Supp.2d at 387

Court Relies Upon Guide Provisions
to Define AFFH Obligations

m “HUD interprets the objective affirmatively
to further fair housing to mean, among other
things, to ‘[p]rovide opportunities for
inclusive patterns of housing occupancy
regardless of race, color, religion, sex,
familial status, disability and national
origin.” HUD Guide at 1-3.” Id. at 387.

Court Relies Upon Guide Provisions
to Define AFFH Obligations

m “An analysis of impediments under this
duty involves an ‘assessment of conditions,
both public and private, affecting fair
housing choice for all protected classes.’
[HUD Guide] at 2-7.” Id. at 387.

Court Relies Upon Guide Provisions
to Define AFFH Obligations

m “Such impediments are ‘actions, omissions
or decisions’ which ‘restrict housing
choices or the availability of housing
choices’ ... based on ‘race, color, religion,
sex, disability, familial status, or national
origin,” [HUD Guide] at 2-8, including
‘[p]olicies, practices, or procedures that
appear neutral on their face,” [HUD Guide]
at 2-17.” Id. at 387.
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Court Relies Upon Guide Provisions
to Define AFFH Obligations

m “HUD's suggested analysis-of-impediments
format includes a housing profile describing
‘the degree of segregation and restricted
housing by race, ethnicity, disability status,
and families with children; [and] how
segregation and restricted housing supply
occurred.” Id. at 2-28.” Id. at 387.
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Summary Judgment Decision

m “[T]he central goal of the obligation to AFFH [is]
to end housing discrimination and segregation.”
U.S. ex rel. Anti-Discrimination Center v.
Westchester County, 2009 WL 455269 (S.D.N.Y.
Feb. 24, 2009), at *14.

“[A] determination that affordable housing is the
greatest impediment does not absolve the County
from its requirement to analyze race-based
impediments to fair housing.” Id. at *13.

Summary Judgment Decision

“[T]he County’s Als ... utterly failed to
comply with the regulatory requirement that
the County perform and maintain a record
of its analysis of the impediments to fair
housing choice in terms of race. This
failure is only compounded by the County’s
failure to follow the guidance provided by
HUD.” 2009 WL 455269 (S.D.N.Y. Feb.
24, 2009), at *14

Summary Judgment Decision

“The County has simply not shown that it
analyzed whether there were race-based
impediments to housing choice independent of the
problem of low income, and as such, it did not
comply with the requirement to AFFH.” Id. at
*16.

All of the express annual AFFH certifications are
false as a matter of law, and so are more than 1000
implied AFFH certifications (claims for payment
based on the express certifications). Id. at *16, *17
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Summary Judgment Decision

“[T]he grant funds at issue in this case were
expressly conditioned on the AFFH certification
requirement. The AFFH certification was not a
mere boilerplate formality, but rather was a
substantive requirement, rooted in the history and
purpose of the fair housing laws and regulations,
requiring the County to conduct an Al, take
appropriate actions in response, and to document
its analysis and actions.” 1d. at 20.

Summary Judgment Decision

“As a matter of logic, providing more
affordable housing for a low income racial
minority will improve its housing stock but
may do little to change any pattern of
discrimination or segregation. Addressing
that pattern would at a minimum necessitate
an analysis of where the additional housing
is placed. Id. at *15.
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Settlement Terms

County required to ensure development of

750 affordable housing units, within 7

years, in the whitest neighborhoods

— 660 units must be built in municipalities with
African-American population of less than 3%
and Latino population of less than 7%

— Additional integrative criteria at the census
block group level




Settlement Terms

m HUD Appoints Monitor to Oversee
Compliance with Settlement

m County Obligated to Conduct an Analysis
of Impediments that Complies with FHA,
Regulations and Planning Guide

m County Acknowledges its Authority to Sue
Municipalities that Resist Affordable Units

Media Coverage

Westchester County Agrees to Desegregate Housing in Mostly White Towns
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Settlement Terms

m County Returns $30 Million to HUD
— $21.6 Million to Fund Integrative Units
— $7.5 Million to Pay “Relator’s Share” for

Ferreting Out False Claims

m County Must Supply an Additional $30
Million for Integrative Units

m County Pays $2.5 Million in Attorneys
Fees and Costs
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Reviving AFFH Enforcement

m Deputy Secretary Ron Sims: “This is
consistent with the president’s desire to see
a fully integrated society.... Until now, we
tended to lay dormant. This is historic,
because we are going to hold people’s feet
to the fire.”

Media Coverage

Ehe New dork Gimes

Fair Housing in the Suburbs
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Reviving AFFH Enforcement

m HUD to Publish Proposed Rule on AFFH

m HUD to Revise Planning Guide?

m HUD to Provide Technical Assistance to
Recipients?

m HUD to Increase Enforcement Staffing?




Scattering the
Seeds of
Westchester?

St. Bernard Parish (November 2009)
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State of Texas (November 2009)
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City of Joliet, Illinois (January 2010)

UG ALLEGES: Joliet euning blsek housing
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Policy Recommendations

m Private Right of Action to Enforce AFFH:
amend definition of “discriminatory
housing practice” provided in 42 U.S.C.
83602 to include “a failure to comply with
the obligations of section 3608(e)(5).”

m Require concurrence of local fair housing
enforcement groups on sufficiency of Al

Policy Recommendations

= HUD to fund an independent nonprofit agency
with responsibilities to:
— Collect all Als
— Post them on the Internet

— Identify exemplary Als and promoting them as models
for other communities.

— Provide technical assistances to fair housing and
community groups to enhance their capacity to review
and analyze Als and to participate in the process of
identifying fair housing impediments and appropriate
actions to overcome them
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Lessons for Recipients of Housing
and Community Development Funds

m “[T]he central goal of the obligation to
AFFH [is] to end housing discrimination
and segregation.”

m Taking AFFH seriously can alert a recipient
to ways in which private sector activity is
harming the recipient—e.g., City of
Baltimore v. Wells Fargo

Lessons for Recipients of Housing
and Community Development Funds

= A recipient must identify all impediments
experienced by all protected classes, and must
keep records of this analysis
— Whether created by public or private sector,
impediments must be analyzed

— Impediments may include actions or policies that
discriminate on the basis of protected class, whether by
way of intentional discrimination or disparate treatment

— A recipient is not excused from such an analysis by
identifying the “greatest” or “most challenging”
impediment; it must analyze everything it finds

Lessons for Recipients of Housing
and Community Development Funds

m AFFH certifications are material
preconditions to the receipt of HUD funds

m Courts likely to see claims for payment as
implicit AFFH certifications

m Recipients ignore HUD’s Fair Housing
Planning Guide and AFFH regulations at
their peril
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Lessons for Recipients of Housing
and Community Development Funds

m Recipients are responsible for the AFFH
compliance of their sub-recipients
— You can’t fund jurisdictions whose policies and
practices are AFFH non-compliant
= There will be more vigorous AFFH enforcement
in the coming years:
— Administrative complaints to HUD
— HUD “front end” and compliance reviews
— Litigation by civil rights groups
— Litigation by developers and property owners

Lessons for Recipients of Housing
and Community Development Funds

= Permitting concentration of affordable housing
development in minority neighborhoods likely
perpetuates segregation and is a violation of the
recipient’s AFFH obligation

= A recipient must take appropriate actions to
overcome the impediments identified, and keep
records of those actions

m [t is impossible to meet this requirement in the

absence of an adequate identification and analysis
of underlying impediments
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What is a Recipient to Do?

= Be proactive about AFFH and partner with
knowledgeable public and private fair housing
agencies

= Recipients who have not done or updated an Al
since 2006 should conduct a new one ASAP, and
engage with all interested parties

= Make sure the Al is an honest review of local
government policies that may diminish fair
housing choice in the jurisdiction




What is a Recipient to Do?

= Be vigilant about changes in housing and credit
markets

m Since regional housing markets do not stop at your
jurisdiction’s border, investigate other
communities” AFFH practices and coordinate with
them appropriately

= TARP and economic stimulus money—to the
extent it is in “programs and activities relating to

[ | housing and urban development”—brings AFFH

_I obligations

Resources

m HUD Fair Housing Planning Guide:
http://fhasecure.gov/offices/fheo/images/fhpg.pdf
BB . Information about Westchester litigation:
www.antibiaslaw.com/wfc
m City of Naperville (lll.) Analysis of
Impediments:
www.planningcommunications.com/
B ai/naperville_ai_2007.pdf
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